of citations under  the Mine Act.    MSHA's'brief   (p.   12),  on  the other hand,
cites some legislative history from Senate Report No.   95-181 which appears
to show exactly why Congress failed  to specify an exact  period of time.
That explanation is quoted below  (Report No.   95-181,   p.   30,   or page 618
of Legislative History):

* * * There may be occasions where a citation will be delayed because
of the complexity of  issues raised by the violations,  because of a pro-
tracted accident  investigation,   or for other legitimate reasons,     For
this  reason,   Section   [104(a)J   provides  that  the issuance of a citation
with reasonable promptness  is not a jurisdictional prerequisite to any
enforcement  action.   * A *

As indicated  in Finding No.   14,   supra, MSHA's inspector determined very
shortly after  investigating the fatal accident that a violation of section
77,704 had occurred.     He first issued the violation in the name of Elro  Coal
Corporation,   then  in the name of Westmoreland,  and finally in the name of OD.
Therefore,  no delay occurred in the determination that a violation had  occurred,
The delay arose because of  the complexity of  the law with respect to whether
MSHA should cite only a  production operator for the violations of indepen-
dent contractors working on mine property.     The inspector first cited  the pro-
duction operators because the law was in a state of confusion as to whether
only the production operator   (Westmoreland)  or the Independent contractor,
or both,   should be cited for violations caused by activities of independent
contractors working on mine property.

The Commission  first considered  the question of whether an operator can
be cited for violations by independent contractors in Republic Steel Corp,
1 FMSHRC 5   (1979),     In  that  case,   the Commission reversed an administrative
law judge's decision in which the judge had held that the independent contrac-
tor was liable for  the violation  there involved.     The Commission held that  an
operator can be cited for the independent contractor's violation even if  only
the  independent  contractor's  employees are in the area where work is being
performed.     In footnote 13 at 1 FMSHRC 11,   the Commission majority explained,
however,   that  it was not holding that only the operator is liable because
it believed that both the independent contractor and the operator could be
held  to be liable and  that both could be cited in a separate or a consoli-
dated proceeding.

The Commission's Republic decision followed the Fourth Circuit's decision
in Bituminous Coal Operators Assn.  v.   Secretary of Interior,   547 F.2d 240  (4th
Cire  1979),  already cited above,  in which that court held that construction
companies are subject  to  the Act because they work on a facility which is  to
be used in the work of  extracting coal.     The court said that construction
companies are subject  to  the Act and must observe the health and  safety
standards promulgated under the Act.     The court held, before the 1969 Act was
specifically amended  to  include independent contractors as "operators,"  that
construction companies can be "operators" because they control and supervise
work at coal mines.     The court said  that when they sink a shaft or build  a
tipple,   they are controlling a mine because the facility will be used to
extract coal.     The court also held  that a construction company can be found
to be an "operator" before any coal has begun to be extracted from the mine
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